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Nevertheless, in confronting and evaluating the treatment of detainees in the
current U.S.-led war on terror, this article will be focusing on action taken by the
U.S. government against individuals suspected of involvement in targeted acts of
violence against civilians in the United States, Afghanistan and Iraq. The temporal
context of this analysis is the period beginning on September 11, 200 I, when
several thousand civilians were killed in the al Qaeda bombings of the World
Trade Center and the Pentagon. The counter-terrorism policies of the United
Kingdom in the 1970's and Israel in the 1990's will also provide important
historical comparisons.
This article sets forth both principled and pragmatic arguments for the fair and
humane treatment of all individuals detained in the war on terror derived from both
u.s. and intemationallaw. Section II explores the human dimension of the "war
on terror." Section IIA critiques the use of the metaphor of war to characterize
counter-terrorism policy. Section lIB examines the experiences of several
individuals apprehended by the United States on suspicion of involvement in
terrorism, including the response of U.S. courts to their detention without charge as
"unlawful combatants."
Section III offers possible explanations for the
phenomenon by which the United States and other nations denounce terror on the
one hand, while engaging in torture, inhuman treatment and arbitrary detention of
suspected terrorists on the other. Finally, Section IV explores and seeks to identify
and define the abiding and universal nonns of humane treatment, freedom from
torture and due process as evidenced in the Geneva Conventions, the Convention
Against Torture, contemporary social commentary, human rights advocacy and
scholarly analysis. While official U.S. policy on torture has evolved closer to
international standards in recent months, actual practice remains grossly violative
of nonns of humane treatment, and no senior government official has taken
responsibility or been charged with criminal conduct in any detainee abuse case.
In witnessing our collective failure to stop ongoing abuses of detainees by U.S.
officials, this article ends with a call to action.
Both respect for the human dignity of individuals and enlightened self-interest
on the part of governments lead us to a similar conclusion. Responses to terrorism,
like the phenomenon of terrorism itself: cannot be immune from the rule of law,
because in the face of catastrophic acts of violence against civilians, we have a
heightened need for the protections that law and humanitarian principles provide.

from Human Rights Abuses by Non-State Agents, 31 COLUM. HUM. RTS. L. REv. 81-121 (1999)
(discussing state and non-state agents of persecution and human rights abuses). But see 22 V.S.C.A. §
2656f(d)(2) (2005) (limiting terrorism to violence by "subnational or clandestine groups").
When we understand that acts of terrorism can be state-sponsored as well as private, and,
similarly, that non-state agents as well as governments undertake counter-terror responses, certain
troubling tendencies of the war on terror are unveiled. Terror and the arbitrary use of power lead to
more violence and arbitrariness, in a cycle that threatens human life and dignity as well as the rule of
law, and is very difficult to control.
Steve Coli explores the linkages and ironies between state-funded and non-state-subsidized
violence. COLL, supra note 2. He examines in particular CIA support for counter-Soviet insurgents in
Afghanistan in the 1980's, and the subsequent global proliferation of terrorist groups and tactics,
beginning in the 1990's and continuing to play itself out today. See ill. at 330.

